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Last year an ICSID tribunal in the case of Gustav F W Hamester GmbH & Co KG v 
Republic of Ghana1 rejected an investor's claims under a bilateral investment treaty (BIT) 
on the basis that they were contractual claims and did not constitute breaches of the BIT. 
The claimant, a German company, sought damages in connection with a dispute with its 
joint venture partner, the Ghana Cocoa Board. The Claimant failed. The tribunal, in detail 
considered the difference between commercial and treaty claims and reached a decision 
with three important points namely (i)The relevant activities of the Ghana Cocoa Board 
could not be attributed to Ghana and were purely commercial in nature (ii)The activities 
of other entities which were attributable to Ghana did not amount to a breach of the 
Germany-Ghana BIT and (iii) The claimant's claims were contractual claims and did not 
constitute a breach of the BIT.  
Once again, the dispute underscores the “battle of Interest” existing in foreign Investment 
protection regime, which is between the Investment community and host states. The case 
is a good example of a failed attempt to "repackage" purely contractual and commercial 
claims into investment treaty claims by a creative interpretation of the umbrella clauses. 
This paper examines the role of ICSID in the semantic evolution of the umbrella clause. 
In so doing, the paper inter alia examines the ICSID arbitral awards that have interpreted 
the umbrella clause. The paper argues that the effect of the umbrella clause is not to 
                                                 














elevate contractual claims into treaty claims, unless the gravity of contractual breach 
amounts to BIT breach. The paper acknowledges the ICSID’s role in the interpretation of 
the umbrella clause, despite the confusion created by its inconsistent decisions with 
regard to the clause. This is based on the premise that, the confusion has stimulated a 
healthy debate that will ultimately contribute towards the development of the meaning 
and implications of the clause.    
The thesis is based on the following two hypotheses  
(i) Claims under the concession agreement may spill over into treaty claims only 
if the breaches are so grave that they amount to breaches of the BIT. 
(ii) ICSID’s arbitral awards since SGS V. Pakistani and SGS V. Philippines have 
contributed to the semantic evolution of the umbrella clause  
In furtherance of this purpose, Chapter one deals with the concept of Umbrella Clause, it 
attempts to discuss the meaning, history and the significance of umbrella clauses. Further 
more the chapter provides a review of some selected literatures which deal with the 
concept of Umbrella clause in general. Chapter two concentrates on the role of ICSID in 
the development of the meaning of and implications of the umbrella clause. In detail the 
chapter examines two different methods of interpretation as used by different ICSID 
tribunals. Chapter three inter alia analyzes the effects of umbrella clause. Chapter four 
focuses on ICSID’s jurisdiction over contract claims and the role of umbrella clauses. 
Finally chapter five sums up all the arguments raised in this thesis and attempts to 
provide answers for the above two hypothesis. Furthermore the chapter provides useful 
recommendations for developing host states in as far as minimizing the susceptibility of 




















去年 ICSID 的一个仲裁庭在 Gustav F W Hamester GmbH & Co KG 公司诉加纳
共和国案中以并非违反双边投资条约而仅仅是合同诉求为由，拒绝了投资者依据双
边投资条约提起的诉求。原告，一家德国公司，向它的合营合作者 Ghana Cocoa 
Board 寻求争端损害赔偿。原告败诉。仲裁庭细致研究了商业诉求与条约诉求的差





















































AIOC   Anglo Iranian Oil Company 
 
BIT   Bilateral Investment Treaty 
 
CAA   Compania de Aquas del Aconquija 
 
CGE   Compagnie Generale des Eaux 
 
FIC   Foreign Investment Contract 
 
FET   Fair and Equitable Treatment 
 
ICJ   International Court of Justice 
 
ICSID International Centre for Settlement of Investment Disputes 
 
OECD Organization for Economic Cooperation and Development 
 
SGC   Société Général de Surveillance  
 
UNCTAD United Nations Conference on Trade and Development 
 
UNCITRAL  United Nations Commission on International Trade Law  
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CONCEPT OF UMBRELLA CLAUSE 
 
In this chapter I am going to discuss in detail the concept of the Umbrella Clause, tracing 
its origins as well as examining the significance of the language of the clause. I will 
further review several literatures which have dealt with the meaning and implications of 
the clause.   
 
The well established principle on the sanctity of contract dictates that a party that 
breaches the terms of a contract, causing loss to the other party to the contract should 
compensate that other party for loss suffered from such breach.2 This compensation 
should undo the material harm caused by a breach of the contractual obligation, thus 
engendering contractual stability.3 However, where the other party is a sovereign state in 
a foreign investment contract (FIC), clear rules on liability for breaches of contract 
became muddied mainly due to the reluctance of other sovereign states to intercede in 
such situations, unless it causes denial of justice to the ‘weaker’ private party. This is 
because a ‘mere’ breach of contract to which the state is party to does not necessarily 
engage the state in responsibility.4 Thus, the issue of compensation for breach of state 
contracts in international investment law remained a puzzle.  
 
 
                                                 
2 Chorzow Factory Case, 9 PCIJ Series A 45(1928). 
3 Sornarajah, M., “The Settlement of Foreign Investment Disputes” (The Netherlands, The Hague: Kluwer 
Law International, 2000). 















1.1 Meaning of Umbrella Clause 
 
“Umbrella clause” is a final (quasi-) ‘protection’ offered to investors under the terms of 
some investment treaties. Essentially, this clause requires the Host State to respect any 
‘obligation’ it may have assumed in relation to an investment. This ‘obligation’ may be 
contractual or statutory, express or implied, in writing or oral, provided it is clearly 
ascertainable as an obligation of the State or an emanation of the State (including 
companies of which the State is the sole shareholder) towards a specific investment.  
 
The Clause is sometimes known as the mirror or parallel effect clause or pacta sunt 
servanda (i.e., sanctity of contract clause).5  An example of an umbrella clause is Article 
X of the Switzerland-Philippines BIT, which provides that:  
 
“each Contracting Party shall observe any obligation it has assumed with regard to 
specific investments in its territory by investors of the other Contracting Party”.6  
 
The idea behind the metaphor is that an umbrella clause brings otherwise independent 
investment arrangements between a Contracting State and private investors from the 
other Contracting State under the treaty’s “umbrella of protection.”7 Its purpose is to 
create an inter-state obligation to observe investment agreements that investors may 
enforce when the BIT confers a direct right of recourse to arbitration.  
                                                 
5 Société Général de Surveillance S. A. v. Pakistan, Decision of the Tribunal on Objections to Jurisdiction, 
ICSID (W. Bank) Case No. ARB/01/13, ¶ 163 (2003), available 
athttp://www.worldbank.org/icsid/cases/SGS-decision.pdf. 
6 Ibid. 
7 Anthony C. Sinclair, The Origins of the Umbrella Clause in the International Law of Investment 
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